UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ALEXANDER E. ROVAGNANO, JR
Plaintiff

V. : 3:03 CV 1444 (EBB)

TOMW OF COLCHESTER, et al,
TROOPER BROWN,

TROOPER JOHN DCE #1, :
TROOPER JOHN DCE #2, )
ARTHUR SPADA, COWM SSI ONER CF :
THE DEPARTMENT OF PUBLI C )
SAFETY, AND THE STATE OF
CONNECTI CUT,

Def endant s

AMENDED RULI NG ON MOTI ON TO DI SM SS OF DEFENDANTS TROOPER, BROW,
TROOPER JOHN DOE #1, TROOPER JOHN DCE #2, ARTHUR SPADA, AND THE
STATE OF CONNECTI CUT

| NTRODUCTI ON

Connecticut State Police Troopers Brown (“Brown”), John Doe
#1 (“JD #1”) and John Doe #2 (“JD #2"), Conm ssioner of Public
Safety Arthur Spada (“Spada”), and the State of Connecticut (the
“State”) have noved, pursuant to Rule 12(b)(6) of the Federal
Rul es of Civil Procedure, failure to state a cl ai mupon which
relief can be granted, to dism ss the Conplaint inits entirety
as to them The Plaintiff, Al exander Romagnano, (“Romagnhano”)
seeks damages for alleged violations of his constitutional rights
under the First, Fourth, and Fourteenth Anendnents to the
Constitution, each potentially actionable under 42 U S.C. Section

1983 ¥ when he was taken into custody pursuant to a valid arrest

'Romagnano’s original claims also included: Constitutional violations under
the Fifth and Sixth Amendments, and various other supplemental state |aw
claims. They are deemed abandoned based on his acknow edgnent of the



warrant, issued on the basis of m staken identity.

STATEMENT OF RELEVANT FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues in, and the decision rendered on,
this Motion. The facts are culled fromthe Conpl aint.

Romagnano’s clainms arise out of his arrest, based on
m staken identity, on April 18, 2002. Defendant Brown, on
January 3, 2002, had arrested a man for shoplifting, categorized
as Larceny Six charges, who wongfully identified hinself as
Romagnano. When that arrestee failed to make a court appearance
on said charges, a bench warrant was issued for the arrest of
Romagnano. The true perpetrator, one of Romagnano’s cousins, was
the person who was arrested on the |arceny charges in question,
and who falsely identified hinself as Romagnano at that tine. At
the tinme of Romagnano’s all eged m staken arrest, his cousin was
i nprisoned on other |arceny charges.

Prior to his arrest, Romagnano was at his place of
enpl oynent, Electric Boat Corporation, in Goton, Connecticut,
where he was an Electric Senior Designer. Wile on a work break,
Romagnano phoned hi s honme answering machine to check his
messages, at which tinme he listened to a nessage from Brown,

calling fromTroop K in Colchester, asking Romagnano to return

inapplicability of those claims in his Memorandum of Law. Contrary to

Def endant’s reading of the Conplaint, Plaintiff did not allege a cause of
action based on intentional infliction of emptional distress but alleged
empti onal harm as a conponent of his damages. (Mem Obj. Defs.’ Modt. Dism ss)
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hi s phone call as soon as possi bl e.

When Romagnano and Brown spoke regardi ng Brown’ s nessage,
Brown i nfornmed Romagnano of the outstanding bench warrant for
Romagnano’ s arrest. Romagnano explained to Brown that the arrest
warrant was a m stake because he had never been arrested for
Larceny Six; on the arrest date in question he was at work; and
he could prove the m staken identity if Brown would call Electric
Boat to verify Romagnano’s work records.

Brown decli ned Romagnano’s offer to call Electric Boat, and
i nsi sted Romagnano | eave work, and proceed to Troop K in
Col chester to speak further about the matter. Ronmagnano
i medi ately left work, and went to Troop K in Col chester in an
attenpt to straighten out the issue of m staken identity.

Upon Romagnano’s arrival, Defendant JD #1 commenced arrest
proceedi ngs, w thout verifying that he was arresting and
detaining the right person, and placed himin a holding cel
until Brown arrived. Brown arrived and asked Romagnano if he
recogni zed him Ronmagnhano replied in the negative, stating that
he had never seen Brown before. Romagnano attenpted to explain
the m staken identity to Brown, and inplored himto call Electric
Boat to verify his work records. However, Brown refused to call
even though the address on Romagnano’s legitimate driver’s
license was different than the one Brown had retrieved fromthe

true perpetrator’s first schedul ed court date.



Brown then asked Romagnano if he knew who lived at the
address given at the first court date, and if any famly was in
trouble with the law. Romagnano replied that he had two cousins
who, at the tinme, were in jail for larceny, and Romagnano
supplied Brown with their nanes. Romagnano then asked Brown to
conpare nmug shots of the true perpetrator and hinsel f, and
conpare the signatures and fingerprints. #

Romagnano was |left alone in the holding cell for at |east
anot her hour until Brown returned with Defendant JD #2, who re-
questi oned Ronmagnano relative to the different addresses and
failure to appear at a second schedul ed court date. Romagnano
continued to deny being the man whom police sought, and again, to
no avail, requested that the officers investigate by phoning
Romagnano’ s supervi sors at worKk.

Def endant JD #2 call ed Romagnano a liar, and left himin the
hol ding cell. Brown returned several hours |later and expl ai ned
that the address in question belonged to one of Ronaghano’ s
cousins. Brown rel eased Romagnano on a two hundred and fifty
dol | ar cash bail, and all owed Romagnano his first tel ephone call.
Romagnano called his wife, who in turn had to contact Romagnano’s
father, to secure the noney to post bail.

As a result, Romagnano had to hire counsel to defend hinself

4 Romagnano’s fingerprints are on file with the Federal Bureau of

I nvestigati on and Department of Defense because his position at Electric Boat
requi red security clearance.



for the January 3, 2002 shoplifting incident, and he had to neet

with his supervisor to explain why he had left work early on

April 18, 2002, due to Brown’s demand, and his resulting arrest.
All of the charges agai nst Romagnano were subsequently

di sm ssed.

LEGAL ANALYSI S

| . Standard of Revi ew

A notion to dismss pursuant to Fed. R G v.P. 12(b) (6)
shoul d be granted only if “it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” H shon v. King & Spalding, 467 U S. 69, 73

(1984). *“The function of a notion to dismss is nerely to assess
the legal feasibility of the conplaint, not to assay the wei ght
of the evidence which m ght be offered in support thereof.” Ryder

Energy Distribution Corp. v. Merrill Lynch Commodities, Inc., 748

F.2d 774, 779 (2d G r.1984) (quoting Ceisler v. Petrocelli, 616

F.2d 636, 639 (2d Cir.1980).

Pursuant to a Rule 12(b)(6) analysis, the Court takes al
wel | - pl eaded al |l egations as true, and all reasonabl e inferences
are drawn and viewed in a light nost favorable to the Plaintiff.

Leeds v. Meltz, 85 F.3d 51, 53 (2d Cir.1996). See al so, Conley v.

G bson, 355 U. S. 41, 48(1957) (Federal Rules reject approach that
pleading is a gane of skill in which one m sstep by counsel may

be decisive of a case). The proper test is whether the



conplaint, viewed in this manner, states any valid ground for
relief.

|l. The Standard as Applied

Cl ai ns agai nst John Doe Defendants

Romagnano’ s cl ai ns agai nst the John Doe Defendants fail due
to insufficient service of process under both federal and state
| aw. Federal Rule of G vil Procedure (“Fed. R CGv.P.”) 4(e)
provides, in pertinent part, that: “service upon an i ndividual

may be effected in any judicial district of the United
States: (1) pursuant to the |law of the state in which the
district court is located . . . ; or (2) by delivering a copy of
t he summons and the conplaint to the individual personally.
.” Further, Fed. RCv.P Rule 4(m dictates that service nust be
made upon a defendant within 120 days after the filing of the
conplaint, or the “court shall dismss the action w thout
prejudice as to that defendant. . . .~

The nam ng of John Doe defendants is al so i nproper under
Connecticut law, which dictates that “[c]ivil actions shall be
comenced by | egal process consisting of a wit of summons or
attachnment, describing the parties....” CGS. 8§ 52-45a. The
Connecticut Suprenme Court has ruled that C. G S. Section 52-45a
“provides in part, that wits in civil actions shall describe the
parties by their real names, so that they may be identified.”

Buxton v. Ul nman, 147 Conn. 48, 59 (1959), appeal dism ssed, 367




U S. 497, reh. denied, 368 U S 869 (1961).

Romagnano did not properly ascertain the identity of the
John Doe defendants ¥ and, because the unidentified defendants
were included in the summons and conplaint, filed August 26,
2003, Romagnano woul d have had to serve the themw thin the 120-
day requirenent of Fed. R Cv.P 4(m. As a result, service was
never effectuated as to the John Doe defendants under the Federal
Rul es.

| nasnmuch as Ronmagnano did not properly serve the John Doe
def endants under federal or state |law, JD #1 and JD #2 are hereby
DI M SSED fromthis action. #/

El event h Amendnent | nmunity

Romagnano’ s cl ai ns agai nst the State, Brown, and Spada, in
their official capacities are barred by the El eventh Anendnent.
Absent a waiver by the State, or a valid congressional override,
t he El eventh Amendnent bars any actions against a state in

federal court. Kentucky v. Graham 473 U. S. 159, 169 (1985);

Edel man v. Jordan, 415 U. S. 651, 663 (1974); Ford Mot or Conpany

3/ On February 23, 2004, Romagnano filed a Request for Leave to File an
Amended Compl aint to cite in the specific names of the John Doe defendants,
whi ch was denied without prejudice on March 11, 2004, for failure to plead in
compliance with the Federal Rules of Civil Procedure, and the |ocal rules of
this Court.

4 As noted, dism ssal under Rule 4(m) is ordinarily "without prejudice."”
However, Plaintiff was given full opportunity by this Court to correct his
error as to JD #1 and JD #2. See FN#3. He never took advantage of this
Court’s Endorsement Ruling of March 11, 2004 [Doc. No. 16]. Hence, in this
instance, dismissal is with prejudice as to JD #1 and JD #2. In any event,
t hese Def endants woul d have been dism ssed on the nmerits as is discussed,
infra.



v. Departnent of the Treasury of |ndiana, 323 U S. 459, 464

(1945). This bar applies "regardless of the nature of the relief

sought." °/ Pennhurst State School & Hosp. v. Halderman, 465 U.S.

89, 100 (1984). The State of Connecticut has not consented to be
sued, nor did Congress override El eventh Arendnent immunity in

enacting Section 1983. (Quern v. Jordan, 440 U.S. 332, 342

(1979). Thus, Romagnano’s action against the State is hereby
DI SM SSED.

The El eventh Amendnent further protects a state official
fromsuit in his official capacity for nonetary danages. G aham

473 U. S. at 170; Cory v. Wiite, 457 U S. 85, 90 (1982); Edel man,

415 U. S. at 663 (1974). "A suit against a state official in his
or her official capacity is not a suit against the official but

rather a suit against the official’s office.”" WIl v. M chigan

Dep’'t of State Police, 491 U S. 58, 71 (1989) (citations
omtted). A cause of action under 42 U S.C Section 1983 nust be
brought against a "person", and neither a state agency nor a
state official sued in his official capacity for noney damages is
a "person” wthin the nmeaning of 42 U S. C. Section 1983 ]1d. at
70-71.

Clearly, Romagnano’s cl ai ns agai nst Brown and Spada, in
their capacities as state officials, are barred by the El eventh

Amendnent, and are hereby D SM SSED

° The El eventh Amendnment bar is exclusive of certain prospective and
injunctive relief. Romangnano does not state any claimupon which he seeks
such relief.



Failure to State a Constitutional Claim

1. Fi rst Anmendnment

Romagnano does not sufficiently allege clainms under the
First Amendnent for consideration of relief by this Court. To
properly bring a First Arendnent claim a plaintiff nust allege
that (1) he has an interest protected by the First Amendnent, (2)
the statenents he made were protected by the First Amendnent,
and, (3) the defendant’s action chilled the exercise of those

rights. Kerman v. City of New York, 261 F.3d 229, 241-42 (2d

Cr.2001), citing Connell v. Signoracci, 153 F.3d 74, 79(2d

Cir.1998) (citations in Connell omtted).
The solitary reference in the Conplaint to the all eged

deprivation of the First Anendnent is as follows:
The Defendant TROOPERS instituted the above-said crimnal
charges against the Plaintiff without |egal cause and
factual grounds, in an attempt to conceal their ill egal
actions, and to hinder the Plaintiff in him/[sic] redress
of him[sic] injuries and | osses through an appropriate
civil proceeding, in violation of rights secured to the

Plaintiff by the First . . . and Fourteenth Amendnment [sic]
to the United States Constitution. "

(Conpl ai nt, Count 1, 129f)

The First Anendnment to the Constitution provides: Congress
shal | make no | aw respecting an establishnent of religion, or
prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press; or the right of the people peaceably

to assenble, and to petition the Governnment for a redress of

grievances. U S. Const. anend. I. 1In response to this Mtion,

Plaintiff cites his statenents to the Defendants, denying that he
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had previously been arrested, suggesting that his enpl oyer be
contacted, his face be conpared to the real arrestee’s nmug shot,
and their fingerprints be conpared. The Court cannot discern how
Romagnano’ s First Amendnent rights are inplicated by the failure
of the Defendant officers to act on his suggestions. It is clear
that no relief could be granted under any set of facts that could
be proved consistent with the allegations. Hi shon, 467 U S. at
73. Thus, Defendants’ Mdtion to Dismss the First Amendnment claim
i s GRANTED.

2. Fourth Amendnent

Romagnano cl ainms that Brown, JD #1, and JD #2 effectuated an
unl awful arrest of himand then deprived himof his rights under
the Fourth Amendnent. (Conplaint Y 29a; 29c)

As to the Fourth Amendment cl aimof unlawful arrest,
probabl e cause is the single requirenent for a |lawful arrest

under the Fourth Anendnent. See, e.g. Cerstein v. Pugh, 420 U S

103, 120 (1975). Probable cause is presunmed when the arrest is

made pursuant to a warrant issued by a neutral magistrate. See

&lino v. Gty of New Haven, 950 F.2d 864, 870 (2d Cr.1991).

Probabl e cause is a conpilation of "facts and circunstances
within the officer’s knowl edge that are sufficient to warrant a
prudent person, or one of reasonable caution, in believing, in
t he circunmstances shown, that the suspect has commtted. . .an

offense." Mchigan v. DeFillipo, 443 U S. 31, 37 (1979). See

also United States v. Lauter, 57 F.3d 212, 215 (2d G r.1995) (al

10



an arrest warrant must do is identify the person sought . . . the
address and other information is immterial to the determ nation

of whet her probable cause existed); H Il v. California, 401 U S

797, 804 (1971) (when determ ning whether an officer acted
reasonably, courts nust renmenber that "sufficient probability,
not certainty, is the touchstone of reasonabl eness under the
Fourth Amendnent. . .").

Al t hough Brown was al |l egedly m staken about Romagnano’s
identity, the Suprenme Court has instructed that "[o]fficers can
have reasonabl e, but m staken, beliefs as to the facts
establishing the exi stence of probable cause. . . and in those
situations courts will not hold that they have violated the

Constitution.” Saucier v. Katz, 533 U S. 194, 206 (2001). In

addition, a police officer is not required to "investigate
i ndependently every claimof innocence, whether the claimis
based on m staken identity or a defense such as |lack of requisite

intent." Baker v. MCollan, 443 U S. 137, 145-46 (1979). The

Suprene Court, in upholding the California Suprenme Court, stated
that "[w] hen the police have probable cause to arrest one party,
and when they reasonably m stake a second party for the first
party, then the arrest of the second party is a valid arrest."”
HIll, 401 U. S. at 802.

Even when construing the facts nost favorably to Ronmagnano,
he was arrested based on a facially valid warrant, which is
enough to establish probable cause within the purview of the

Fourt h Anendnent.
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As to the Fourth Amendnent malicious prosecution claim "in
order to prevail on a Section 1983 cl ai magainst a state actor
for malicious prosecution, a plaintiff nust show a viol ation of
his rights under the Fourth Anendnent, and establish the el enents
of a malicious prosecution claimunder state law. " Fulton v.

Robi nson, 289 F.3d 188, 195 (2d Cir.2002). To prevail upon a
mal i ci ous prosecution claimunder Connecticut law, a plaintiff
must prove the follow ng el enents:

(1) The defendants initiated or procured the institution of

crim nal proceedings against the plaintiff; (2) the

crim nal proceedings have termnated in favor of the

plaintiff; (3) the defendant acted w t hout probabl e cause;

and (4) the defendant acted with malice, primarily for a

pur pose ot her than that of bringing an offender to

justice.

Lo Sacco v. Young, 20 Conn.App. 6, 19-20, (Conn.App.1989) citing

MHale v. WB.S. Corporation, 187 Conn. 444, 447 (1982).

As to Romagnano’s clains of wongful detention, "nere
detention pursuant to a valid warrant but in the face of repeated
protests of innocence wll after the |apse of a certain anmount of
tinme deprive the accused of ‘liberty . . . wthout due process of
law.’ " Baker, 443 U. S. at 145. The Baker Court held that a
detention of three days over a New Year’'s weekend did not and

coul d not anmount to such a deprivation. Id.

In this instance, Romagnano was detained for a period of

hours, not days. This de mnims anmount of tine is not violative

of the Fourth Amendnent. Cearly, the valid arrest warrant al so

defeats the malicious prosecution claim and Brown is not |iable

12



for unlawful arrest or malicious prosecution. Accordingly, this
Court holds that, within the nmandates of Fourth Anmendnent
jurisprudence, Romagnano sets forth no viable cause of action
under that Anmendnent.

3. Fourt eent h Anendnment

The Fourteenth Amendnent due process claimfails as a matter
of law, inasnmuch as the Suprene Court has nmade it clear that al
clains that |aw enforcenent officers have falsely arrested a
person or conducted sone "other ‘seizure’ of a free citizen
shoul d be anal yzed under the Fourth Anendnent and its
‘reasonabl eness’ standard, rather than under a ‘substantive due

process’ approach."” G ahamyv. Connor, 490 U. S. 386, 395 (1989).

(Where a particul ar anmendnent provides a textual source against a
particul ar act of governnental behavior, that anmendnent [here,
the First and the Fourth], not the nore generalized notion of
substantive due process, nust
be the guide for analyzing these clains).

| nasnuch as Romagnano fails to state a legally viable claim
under the Constitution, all three constitutional clainms against
Brown are hereby DI SM SSED

4, Failure to State Personal d ains Against Brown and Spada

Romagnano has failed to state a claimagainst Spada in his
personal capacity, due to the absence of any vi abl e causes of
action pursuant to the Constitution. The Court having found no
constitutional violation, there can be no personal liability of

Spada in his role as Conm ssi oner.

13



CONCLUSI ON

__ _Inasnuch as no relief could be granted in this case under
any set of facts that could be proved consistent with the
al l egations, Defendants’ Motion to Dism ss [Doc. No. 8] is hereby
GRANTED.

TOMN OF CO.CHESTER

Plaintiff’s Conplaint against the Town of Col chester is
DI SM SSED for failure to conply with the dictates of Rule 4(m
i nasmuch as he has never served the Town, although the Conpl aint
was filed on August 26, 2003. The dism ssal is WTH PREJUDI CE

The Conpl ai nt contends that "one or nore of the Defendant
Troopers was the resident trooper for Defendant TOAMN OF
COLCHESTER and t he Defendant TOAN OF COLCHESTER had control and
authority of said Defendant(s) in his/her capacity(s) [sic] as a
resident trooper for the TOAN OF COLCHESTER. "

Under the provisions of Conn.Gen.Stat. § 29-5 the
Comm ssi oner of Public Safety, who appoints each resident state
pol i ceman, continues to exercise supervision and direction over
t he appoi ntee who renains a state enpl oyee with respect to whose
actions the town has neither control nor liability.

The Clerk is directed to close this case.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this day of August, 2004.
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